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* Cases or authorities chiefly relied upon are marked by asterisks. 


STATEMENT OF ISSUES PRESENTED 


Whether a duly commissioned special police officer is a "policeman" 
or "law enforcement officer" within the meaning of 22 D. C. Code 


§3205. 


Whether the trial judge erred in repeatedly instructing the jury that a 
special policeiofficer may only carry a gun while on actual duty 

or while travelling without deviation, immediately before and 
immediately after the period of actual duty between his place of 


work and his residence. 


Whether the trial judge, after recognizing the vagueness of the 
carrying a dangerous weapon statutes as applied to special police- 
men, must instruct on the reasonable intent of a commissioned 


special policeman in possessing a gun. 


Whether the testimony of the arresting officer was so contrary to 
common understanding as to lack necessary credence to establish 


probable cause for the arrest. 


This case has not previously been before this Court, except for Appellant's 


petition for allowance of this appeal. 


REFERENCES TO PARTIES AND RULINGS | 


By the instant appeal, this Court is asked to review the lower 
court judgment of the District of Columbia Court of Aawportic. rendered 
on December 31, 1970 by Associate Judge Yeagley (Associate Judges 
Fickling and Kern also heard the case). The case was captioned 
James Edward Franklin, Appellant, v. United States, Appatiee: Docket 
No. 5384 in the lower court. The decision of the lower ere is set 


out in full at pages 2 through 4 of the Appendix to this brief. 


STATEMENT OF THE CASE 


Appellant Franklin was charged under D. C. Code Section 22-3204 
(1967) with carrying a concealed weapon, resulting from an occurrence 
on April 28, 1970. In the trial court, the District of Columbia Court of 
General Sessions, Franklin's motion to suppress evidence was heard and 
denicd before Judge Korman on May 28, 1970. The case was tried by a 
jury before Judge Hyde on June 10, 1970, and Franklin was found guilty 
of the crime as charged. He was sentenced to ninety (90) days imprison- 
ment, the imposition of which was suspended, and Franklin was placed 
on one year's probation. 

Franklin appealed his conviction to the District of Columbia Court 
of Appeals, which affirmed the judgment of the trial court on December 
31, 1970. Thereafter, Franklin petitioned this Court for allowance of 
an appeal from the decision of the District of Columbia Court of Appeals. 
His petition was granted on April 8, 1970, and this appeal followed. 

At the trial court hearing on the motion to suppress, Officer 
Brunner, Metropolitan Police Department, was called to testify. He 


stated that Franklin was operating an automobile in the District at a speed 


of approximately 40'miles per hour in a zone marked 25 miles per hour 


(Motion Hearing, Tr. 4). He had followed Franklin on C Street, N. E. 
from 15th Street to 6th Street (Motion Hearing, Tr. 5), but Franklin only 


increased his speed in the 600 block (Motion Hearing, Tr. 6). The officer 


testified that he only had a chance to clock Franklin for approximately 3/4 


of a block, and he stopped him at the corner of 6th Street (Motion Hearing, 


Tr. 6). 


At trial, the same Officer Brunner testified on behalf of the Govern- 
ment. He testified that at approximately 11 o'clock A.M. on the morning 


of April 28, 1970, he observed Franklin operating an automobile in a 
westerly direction on C Street, N. E. (Tr. 7%). He stated that in the 600 


block of C Street, just west of 7th Street, Appellant increased his speed 


to approximately 40 miles per hour, and was pulled over by the officer at 
6th and C Streets, N. E. (Tr. 7). The officer asked Franklin for his 
permit and registration. Franklin opened the glove Soy ert of his 
automobile and the officer observed a holstered pistol in the glove com- 


partment. He asked Franklin to permit him to see the gun (Tr. 7). 


Franklin informed the officer that he (Franklin) was a special police officer, 


and displayed his commission as such (Tr. 8). 
The officer testified further that Franklin told him that the gun 

was his brother's gun, but he used it in his work with the aie of 

his boss (Tr. 9). The arresting officer noted that Franklin was in uniform 

(Tr. 12), and that Franklin told him he ‘had to be at work that afternoon 

(Tr. 12). Officer Brunner did not give Franklin a ticket for speeding 


(Tr. 14). Franklin's motion to suppress evidence was renewed before 


the trial judge (Tr. 4). 


*This and all subsequent page references are to the trial transcript, 
unless otherwise noted. 


After Officer Brunner's testimony at trial, Franklin's counsel 
moved for judgment of acquittal (Tr. 17); this was denied (Tr. 20A). In 
the ensuing bench conference, however, the trial judge indicated his 
very serious doubt about the application of the carrying a concealed 
weapon statute to the instant defendant (Tr. 18). Judge Hyde also observed 
that the statute, '...Jis very vague. I think anybody reading '...when on 
duty' applied only to the armed forces group [sic], because police officers 
have a general authorization to carry them when on duty or not."" (Tr. 19). 
However, the trial judge, apparently after studying the McKenzie* case, 
denied Franklin's motion for judgment of acquittal (Tr. 20, 20A). 

In testifying in his own defense, Franklin stated that he was on his 
way to work at the time of his arrest (Tr. 24). He added that the difference 
between a special policeman and a security guard is that a special police 
officer is commissioned, and a security man is only a guard (Tr. 25). 

He also testified that the company that employed him as a special police- 
man knew he had been using his brother's gun, and never objected to this 
(Tr. 30-31). 

The paper evidencing Franklin's commission as a special police 
officer was introduced into evidence (Tr. 37). Ata bench conference, 
the trial judge stated his ruling that special police officers are not law 


enforcement officers (Tr. 38). 


*See citation and discussion at page 6 of this brief. 
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In charging the jury, the trial judge gave and repeated the instruc- 


tion that a special police officer may only carry ’a gun while on actual 
duty or while travelling without deviation immediately before and immedi- 
ately after the period of actual duty, between his place of work and his 
residence.(Tr. 44). No instruction was given with respect to the reason- 
ableness of Franklin's intention to legally carry the gun at the time of 

| 


his arrest. | 


ARGUMENT ! 


A SPECIAL POLICE OFFICER, HOLDING A VALID SPECIAL 
POLICE COMMISSION FROM THE CHIEF OF POLICE, 
METROPOLITAN POLICE DEPARTMENT, IS A POLICEMAN 
OR LAW ENFORCEMENT OFFICER WITHIN THE MEANING 
OF D. C. CODE §22-3205, AND THUS IS EXCEPTED FROM 
THE APPLICATION OF §22-3204. (Gov't. Ex. 4; Tr. 8). 


The initial question presented by this appeal has never been 


decided by this Court. That question is whether a commissioned special 
police officer is a "policeman" or "law enforcement officer" under the 
meaning of that term in D. C. Code §22-3205, and, as on is excepted 
from the application of §22-3204, which prohibits the carrying of a con- 
cealed weapon. As increasing numbers of special poncemen are commis- 
sioned in the District of Columbia and authorized to carry guns to supple- 
ment the law enforcement obligations of the regular police force, it is im- 


portant that their needed law enforcement services not be lost to the city 


through the erroneous application of criminal statutes, resulting in their 
unlawful convictions. 

As a special policeman commissioned by the District of Columbia 
Government, Appellant Franklin came within the "policemen or other 
duly appointed law enforcement officers'' exception of §22-3205. Franklin's 
appointment* as a special policeman was introduced at trial by the Govern- 
ment with no question of its validity (Tr. 8). That paper, evidencing his 
commission, demonstrates the law enforcement nature of his appointment. 
The face of the commission explains his duties as "General police duties 
required in connection with the property of, or under the charge of the 
above-named Agency [The Star Security Agency, Franklin's employer]." 
(Emphasis supplied). The geographic broadness of his duties is also 
described on the face of the commission, which indicates his on-duty 
locations as: "Premises: Clients of the Agency located within the con- 
fines of the District of Columbia and on file with the Metropolitan Police 
Department. '' Thus on its face Appellant's commission indicates a broad 
range of "general police duties"' to be exercised at various locations 
within the District. 

Moreover, the United States has admitted in a previous case 
before the lower court that a “special policeman" is a policeman within 


the meaning of the District of Columbia criminal statutes. In Singleton v. 


United States, D. C. App., 225 A. 2a 315 (1967), Doc. 4027, the Govern- 


————_—_———————— 


* See Government Exhibit No. 4, included in the record on appeal. 


| 
ment's brief contained the following argument heading: "2. A special 
police officer is a 'police officer' within the meaning of 23 D. C. Code 
§306(c)."* In that case the issue was the validity of an arrest without 


a warrant by a "special policeman" under the statute authorizing a 


warrantless arrest by a "police officer.'' The Government successfully 


argued in the Singleton case that, for purposes of a criminal statute, a 


special policeman is a "police officer." In the instant case, that same 


argument should have prevailed below. 


The court below, following its earlier decision in McKenzie Vv. 

United States, Mun. App. D. C., 158A.2d 912 (1960) cnnesetey held 
that a special policeman is a policeman or law enforcement officer only 
when on duty or when travelling without deviation, immediately before 

or immediately after the period of actual duty, between his duty area and 
his residence. Such conditions clearly cannot be added to the "law en- 
forcement officer" exception in §22-3205. The literal arenes of this 
statute makes clear that a "when on duty" condition applies only to mem- 
bers of the Armed Services, and a "going to or from" condition applies 


only to certain classes of people; no such conditions appear ‘with respect 
, 


to policemen and law enforcement officers. Therefore, under ordinary 


| 
rules of statutory construction, no such meaning can be read into the 
| 


statute. Restricting the statute to its specific language is especially 


* §23-306(c) speaks of arrests without warrants “by police officers. " This 
section is even less broad than §22-3205, which mentions bot. "police- 
men" and "other duly appointed law enforcement officers." 


necessary here, since statutes involving criminal guilt must be strictly 

construed in favor of innocence. 

Thus a careful reading of the entire exception statute, and the 
Government's authorization for Appellant to perform "general police 
duties" at various locations within the District both demonstrate that 
a special policeman duly appointed by the Metropolitan Police Department . 
is a law enforcement officer under §22-3205. 

Il. CONTRARY TO THE LANGUAGE OF §22-3205 ITSELF AND 
TO A PRIOR DECISION BY THIS COURT, THE LOWER COURT 
CONDONED A REPEATEDLY GIVEN ERRONEOUS INSTRUCT- 
ION THAT A SPECIAL POLICE OFFICER MAY LEGALLY 
CARRY A GUN ON HIS WAY TO WORK ONLY WHEN TRAVEL- 
LING WITHOUT DEVIATION IMMEDIATELY FROM HIS RES- 
IDENCE TO HIS PLACE OF WORK. (Gov't. Ex. 4; Tr. 44). 
The trial judge erred by instructing the jury repeatedly that a 

special police officer may only carry a gun while on actual duty or 


while travelling without deviation between his place of work and his resi- 


dence. * §22-3205 injno way limits the application of the special police- 


man exception to the situation where the policeman is either on duty or 


travelling from work to home "without deviation."' To put such a gloss 


on the clear language of this statute is to convict under a criminal statute 


* The instruction as initially given was: 
"A special police officer may only carry a gun while on actual 
duty or while travelling without deviation immediately before and 
immediately after the period of actual duty between his place of 
work and his residence."' (Emphasis supplied). (Tr. 44). 
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by borrowing language from a non-criminal regulation. Violation of the 


regulation may perhaps cost a special policeman his commission - it 
should not, on the other hand, brand him a criminal. As the lower court 
noted in reversing a conviction under §22-3204 in another ae “we must 
apply the law as it is written, without undue extension by interpretation. ay 
Brown v. United States, Mun. App. D. C., 66 A. 2d 491 (1949). 


Moreover, to say that travelling between work and home ‘Nim- 
mediately" and "without deviation" is the only legal path on which a special 


policeman may carry a gun, is in conflict with an earlier decision by this 
court. In Bolt v. United States, 55 App. D. C. 120, 2 Fed. 2d 922 (1924), 
this court reversed a conviction for carrying a concealed deadly or 


dangerous weapon under the predecessor statute to the present §22-3204. 
| 


At trial the defendant Bolt testified that he had obtained the revolver in 
issue from his friend English in payment of a debt English sce him. 

After receiving the revolver at English's home the two of them went to 
Eighth and F Streets, then to a park at Seventh Street and Pennsylvania 


Avenue, then to Seventh and E Streets, and finally back to Eighth and F 
Streets for the purpose of taking a taxi home, but were arrested there 
instead. On these facts the court stated as follows: 


",., possession of the revolver was not iNegal, if he 
had purchased it as stated, and actually was intending 
to take it home. The mere fact that he did not go home 
immediately after receiving the revolver, while a cir- 
cumstance to be considered by the jury, was not 


conclusive on the question of his intent. (Emphasis 
supplied). All the law requires is good faith, and, if 
the conduct of the plaintiff in error was consistent with 
such a theory, the law was satisfied."' 55 App. D. C. 
at 121. 
Applying the Bolt reasoning to the present §22-3205 exception for 
a private citizen taking home a newly purchased gun, it seems safe to 
say that such purchaser need not go home "immediately" and ''without 
deviation" in order to escape conviction under §22-3204. A reasonable 
interpretation of Bolt would certainly apply the same leeway to a special 
policeman travelling jn uniform from his home to his job. Thus the Bolt 
decision by this court renders erroneous the instruction below, which 
was given and repeated, that a special policeman may only legally carry 
a gun while on his way to work if he is proceeding there "immediately" 
and "without deviation.'"' This instruction was plain error requiring 
reversal. See United States v. Wharton, 139 U. S. App. D. C. 293, 
433 F. 2a 451 (1970); and Taylor v. United States, 95 U. S. App. D. C. 
373, 379, 222 F. 24 398, 404 (1955). 
IN VIEW OF THE ADMITTED VAGUENESS OF THE CARRYING 
CONCEALED WEAPONS STATUTES AS APPLIED TO SPECIAL 
POLICEMEN, THIS COURT SHOULD ESTABLISH CLEAR GUIDE - 
LINES FOR PERMITTING THE GUILT OF A SPECIAL POLICE 
OFFICER TO GO TO A JURY UNDER §22-3204 AND §22-3205. 
(Tr. 9, 18-19, 24-27, 31). 


It may be noted that the trial judge described §22-3205 as "very 


vague" in connection with its application to special policemen. (Tr. 19). 
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Our system of justice does not permit criminal convictions under vague 
statutes. A reasonable special policeman reading §22-3204 and §22-3205 
together would think - as did the trial judge initially (Tr. 18, 19) - that 


the latter exempted him from application of the former.* Given the 


obvious vagueness of this statutory combination, before a special police- 
man in uniform and on his way to work can be convicted under §22-3204, 


: 5 ; : | . 
the jury must receive a proper instruction on the reasonableness of his 


non-criminal intent. See Bolt, supra. 
Shae 


The need for such an instruction is especially evident in the 
| 
instant case, since the law regarding the status of special policemen is 


not only vague and "sparce''*«*, but also confusing. (See Code, § 4-115 


5 | 
[Special policemen - Appointment and compensation" ]; Code, §4-133 
["Appointment of special police without pay]; Section 1 ["special 
policemen"] and Section 2 [special privates''] of the police regulations 


attached to appellant's commission; and the description of duties appearing 


on the face of appellant's commission). 


Given this thicket of similar designations, Franklin could have 


reasonably believed, as his testimony indicated (Tr. 24-27, 31), that his 


i 
possession of the gun at the time of his arrest was lawful. so any event, 


In Rogers v. State, 19 Ga. App. 751, 92S. E. 230 (1917), the appellant 
possessed a license to carry a gun in one county but was arrested and 
convicted in another county for carrying a gun without a license. The 
appellate court reversed his conviction, holding that there was not “such 
union of act and intention as is sufficient to CS ELSEEZS his. SoRee ESE ee 


** Singleton v. United States, supra. 


the jury should have! been given an appropriate instruction under which 
they could have tested the reasonableness of such belief. Blair v. State, 
26 Tex. App. 387, 9S. W. 890 (1888); Barnett v. State, 89 Tex. Cr. R. 
45, 229 S. W. 519 (1921). See also Lyle v. State, 21 Tex. App. 153, 17 
S. W. 425 (1886); Shannon v. State, 65S. W. 1065 (1901); Reynolds v. 


State, 104S. W. 2d 17 (1937).* 


In Barnett, supra, the appellant, who was charged with illegally 


carrying a gun, was not permitted by the trial court to offer evidence show- 
ing that he thought he was a validly deputized marshall. In reviewing the 
judgment below, thei appellate court assumed that the appointment as 


deputy was illegal. However, it reversed this conviction, noting that: 


"Ordinarily the intent of a person charged 
with unlawfully carrying a pistol does not become 
material... But there is a long line of decisions 
in this state to the contrary, where the party claims 
to be acting in the capacity of an officer under the 
honest belief that he has been so authorized to act... 
In the instant case... if [appellant] had... reasonably 
believed that he had been appointed, and had been 
exercizing authority under that appointment, he would 
not be guilty ... and we believe the evidence ought to 
have been admitted and this issue submitted to the 
jury."" 229 S. W. 520, 521. 


The Texas statutory provisions under which these cases were decided 

are similar to District law; they contain a section which prohibits carrying 
arms, followed by a section which excepts peace officers, deputy 
constables and special policemen, among others. The two sections 

have not been substantially altered since their enactment in 1871. . 

Tex. Penal Code, Arts. 483 and 484. 
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The instant appellant submits that an appropriate instruction (such 
as the one given in Blair, supra, and quoted in the Barnett decision*), 
should have been given in his case, to permit the jury to pass upon the 
reasonableness of his non-criminal intent under a "very vague" (Tr. 19) 
statute. The absence of such an instruction here - particularly when the 
trial court's charge (including the repeated narrow interpretation of 
§22-3205) is taken as a whole - is plain error requiring reversal. (See 
plain error cases cited supra, at page 9 of this brief). 

IV. TESTIMONY BY THE ARRESTING OFFICER AT BOTH THE 

PRETRIAL MOTION HEARING AND AT TRIAL, INDICATES 

THAT HE DID NOT HAVE PROBABLE CAUSE TO STOP 

APPELLANT FOR SPEEDING, AND, THEREFORE APPELL- 

ANT'S MOTIONS BELOW FOR SUPPRESSION OF EVIDENCE 

SHOULD HAVE BEEN GRANTED. (Motion Hearing, Tr. 4-6; 

Trial, Tr. 7). 

The arresting officer testified that he stopped Appellant Franklin 
for exceeding the speed limit. (Motion Hearing, Tr. 4; Trial, Tr. 7). 

| 
A reasonable reading of the officer's testimony, however, enesest that 
the circumstances leading up to psconning Franklin's car could not have 


occurred as the officer described them. The officer testified that he 


followed Franklin from 15th Street to 7th, with Franklin ariving ata 


legal rate of speed, 25 miles per hour (Motion Hearing, Tr. 5, 6; 


* In Blair, the jury was instructed as follows: 

"The jury are further instructed that if the detendant was, 
or reasonably believed himself to be, a deputy sheriff of any 
county in the state of Texas at the time and while carrying the 
pistol, you should acquit him." 229S. W. 520. 
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Trial, Tr. 7). Just west of 7th Street, according to the officer, Franklin. 
picked up speed, travelled at 40 miles per hour for three-quarters of a 
block, but was pulled to the curb by the arresting officer before he crossed 
6th Street (Motion Hearing, Tr. 6; Trial, Tr. 7). It strikes one as some- 
what implausible that a person would suddenly speed away from a police 
officer, who had been following him for 8 blocks at a distance sufficiently 
close for the officer to observe three-quarters of a block of excess speed 
and catch the offender in the same block. These alleged facts are so 
difficult to believe that they should not be given credence* by this Court, in 
which case there is ho basis for believing that there was probable cause 
to stop Appellant. 

Thus the evidence regarding Franklin's possession of the gun was 
obtained as a result of his illegal detention. Accordingly, his motion below 


for suppression of evidence should have been granted. 


* As noted in Jackson v. United States, 122 U. S. App. D. C. 324, 329 
353 F. 2d 862, 867 (1965), "In some cases police testimony, like any 
other testimony, will simply be too weak and too incredible, under the 
circumstances, to accept." j 


CONCLUSION 


On the basis of the foregoing, this Court should reverse the 


decision of the Court below and direct that a verdict of acquittal be granted 


or, in the alternative, remand this case for a new trial. 


Respectfully submitted, 


Robert S. Hall, Jr. 
Attorney for Appellant 
(Appointed by this Court) 

| 
Reavis, Pogue, Neal & Rose 
1100 Connecticut Avenue, N. W. 
Washington, D. C. 20036) 
Telephone: (202) 293-2030 


. CERTIFICATE OF SERVICE 


I hereby certify that a copy of Specter: Brief has been mailed 
postage pre-paid to C. Madison Brewer, Appellant Division, Office of 
the United States Attorney, United States Court House, Washington, D. C., 


this 2™ day of Jeune , 1971. 
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Robert Ss. 
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APPENDIX 


I. Statutes Involved 


D. C. Code §22-3204. Carrying concealed weapons. 


"No person shall within the District of Columbia carry 
either openly'or concealed on or about his person, except 
in his dwelling house or place of business or on other land 
possessed by him, a pistol, without a license therefor issued 
as hereinafter provided, or any deadly or dangerous weapon 
capable of being so concealed. Whoever violates this section 
shall be punished as provided in section 22-3215, unless the 
violation occurs after he has been convicted in the District 
of Columbia of a violation of this section or of a felony, 
either in the District of Columbia or in another jurisdiction, 
in which case’ he shall be sentenced to imprisonment for not 
more than ten years." 


D. C. Code §22-3205. Exceptions to section 22-3204. 


"The provisions of section 22-3204 shall not apply to 
marshals, sheriffs, prison or jail wardens, or their deputies, 
policemen or'other duly appointed law-enforcement officers, 
or to members of the Army, Navy, or Marine Corps of the 
United States or of the National Guard or Organized Reserves 
when on duty, or to the regularly enrolled members of any 
organization duly authorized to purchase or receive such 
weapons from the United States, provided such members 
are at or are! going to or from their places of assembly or 
target practice, or to officers or employees of the United 
States duly authorized to carry a concealed pistol, or to any 
person engaged in the business of manufacturing, repairing, 
or dealing in firearms, or the agent or representative of 
any such person having in his possession, using, or carrying 
a pistol in the usual or ordinary course of such business or 
to any person while carrying a pistol unloaded and in a secure 
wrapper from the place of purchase to his home or place of 
business or to a place of repair or back to his home or place 
of business or in moving goods from one place of abode or 
business to another." 


APPENDIX 


Opinion of the District of Columbia 
Court of Appeals: 


DISTRICT OF COLUMBIA COURT OF APPEALS 


No. 5384 : 
James Epwanp FRaNKLIN, APPELLANT, 


Vv. 


Unirep States, aPPELI- EE. 


Appeal from the District of Columbia y ¥ 


Court of General Sessions € SF 


(Argued November 24,1970 Decided December 31.1970) 
Robert 8. Hall, Jr., appointed by this court, for appellant. 


C. Madison Brewer, Assistant United States Attorney, 
with whom Thomas A. Flannery, United States Attorney, 
John A. Terry and Ruth R. Banks, Assistant United States 
Attorneys, were on the brief, for appellee. 


Before Ficxrixc, Kern and Yeraorey,) Associate Judges. 


YEAGLEY, Associate Judge: Following an arrest for 
speeding, appellant, a special police officer, was charged on 
April 28, 1970, under D.C. Code 1967, § 22-3204 with carry- 
ing a concealed weapon. The court below held a hearing 
on a motion to suppress evidence w hich was denied. The 
case was tried before a jury on June 10, 1970, and appel- 
lant was found guilty of the crime as charged. He was 
sentenced to ninety (90) days imprisonment, the imposition 
of which was suspended; appellant was placed on one year 
probation. This appeal followed. 

At the trial the evidence revealed that the appellant was 
stopped by the arresting officer for travelling 40 miles per 
hour in a 25 mile-per-hour zone. The officer asked the 
appellant for his driver’s permit and ear registration and 
when the appellant opened the glove compartinent of the 
automobile the officer observed a holstered pistol in the 


compartment. He asked appellant to allow him to see the 
gun. The appellant advised the officer that he was a special 
police officer and displayed to him his commission. -Al- 
though he was in uniform, the appellant admittedly was 
not on duty at the time and in fact was not due to report to 
work that day for another five or six hours. 

D.C. Code 1967, § 22-3204 under which appellant was 
charged provides that: ‘‘No person shall within the Dis- 
trict of Columbia carry either openly or concealed . . . ex- 
cept in his dwelling house or place of business or on other 
land possessed by him, a pistol, without a license... .7*! 

Appellant contends that he comes within one of the ex- 
ceptions to the foregoing proscription as set forth in D.C. 
Code 1967, § 22-3205 which states: ‘‘The provisions of see- 
tion 22-3204 shall not apply to marshals, sheriffs, prison or 
jail wardens, or their deputies, policemen or other duly 
appointed law-enforcement officers ....?? Although the 
Code is quite specific as to the classes of persons to be ex- 
empt from the provisions of Section 3204, it is silent re- 
garding special policemen. 

Appellant was appointed under the terms of D.C. Code 
1967, § 4-115 which provides: ‘‘The Commissioners of the 
District of Columbia on application of any corporation or 
individual, or in their own discretion, may appoint special 
policemen for duty in connection with the property of. or 
under the charge of, such corporation or individual... .” 
It seems clear that special policemen are commissioned for 
the special purpose of protecting property on the premises 
of the employer and that they do not have the general 
duties and broad authority of a policeman or law enforce- 
ment officer in the ordinary sense of those terms. Klopfer 
v. District of Columbia, 25 App.D.C. 41, £4 (1905). 

This court recognized in Singleton vr. United States, D.C. 
App., 225 A.2d 315 (1967), that a special policeman, while 
on duty and in his prescribed area of authority, must of 


2There is no contention that appellant had been issued a license to carry 
2 pistol under D.C. Code 1967, § 22-3206. 


necessity possess certain powers that are accorded to 
policemen. However, the appellant here was not on duty 
in his preseribed area of authority, nor was he travelling 
without deviation, immediately before or immediately after 
the period of actual duty, between such area and his resi- 
denee. At the time of his arrest, appeliant was, In our 
-view, neither a policeman nor a law enforcement officer 
within the ambit of D.C. Code 1967, § 22-3205. 

The contention of appellant to the contrary flies directly 
in the face of McKenzie v. United States, D.C.Mun.App., 
158 A.2d 912, 914 (1960). The facts in the McKenzie case 
are for all practical purposes on all fours with the facts 
here. We perceive no reason for that decision to be over- 
ruled or modified and, accordingly, it is hereby reaffirmed. 

The following police regulation appeared on the hack of 
appellant’s commission which he displayed to the arresting 
officer : 


Firearms or other dangerous weapons carried by 
a special policeman on the premises for which he 
holds a commission must be left on said premises 
when such special policeman is not actually on duty. 
Firearms or other dangerous weapons carried by 
special. policemen whose commissions extend to 
more than one person’s or corporation’s property, 
may be carried only when such special policeman 
is on actual duty in the area thereof or while travel- 
ing, without deviation, immediately before and im- 
mediately after the period of actual duty, between 
such area and the residence of such special police- 
man.” 


Viewing WeKenzie as being controlling, the judgment. is 


Affirmed. 


2Section § of Chapter XXXII of the Manual of the Metropolitan Police 
Department, promulgated in accordance with D.C. Code 1967, §$ 41-115. 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Whether a special policeman commissioned pursuant 
to 4 D.C. Code §115 is a “law enforcement officer” or 
“policeman” within the meaning of 22 D.C. Code § 3205 
and is therefore immune from prosecution for carrying a 
pistol without a license under 22 D.C. Code § 3204? 

II. Whether the trial court correctly denied appellant’s 
motion to suppress the pistol observed in the glove com- 
partment of his automobile after he was stopped on traffic 
charges? 


* This case has not previously been before this Court. 


United States Court of Appeals 
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JAMES E. FRANKLIN, APPELLANT 
Vv 
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Appeal from the District of Columbia 
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COUNTERSTATEMENT OF THE CASE 


By an information filed April 30, 1970, appellant was 
charged with carrying a pistol without a license in viola- 
tion of 22 D.C. Code § 3204. On May 28, 1970, the Hon- 
orable Milton D. Korman of the District of Columbia 
Court of General Sessions: heard and denied appellant’s 
motion to suppress evidence. On June 10, 1970, the case 
was tried by a jury before the Honorable DeWitt S. Hyde. 
After being found guilty as charged, appellant was sen- 
tenced to ninety days’ imprisonment, the execution of 


1 Now the Superior Court of the District of Columbia. 


(1) 
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which was suspended, and appellant placed on probation 
for one year. The District of Columbia Court of Appeals 
on December 21, 1970, unanimously affirmed the convic- 
tion. Franklin v. United States, 271 A.2d 784 (D.C. Ct. 
App. 1970). Appellant then sought review of that deci- 
sion in this Court. By per curiam order of April 8, 1971, 
a motions division of this Court granted appellant’s peti- 
tion for allowance of an appeal from the judgment of the 
District of Columbia Court of Appeals. 


The Offense 


On April 27, 1970, appellant, a commissioned special 
police officer employed by the Star Security Agency, bor- 
rowed a 1970 Dodge automobile which had been rented by 
his friend and co-worker, Alexander Graves (Tr. II, 22, 
35-36).2 That evening he stowed a loaded .22 caliber, 
eight-shot revolver in the glove compartment of the ve- 
hicle (Tr. II 31-32). On the morning of April 28, with 
the loaded gun still in the glove compartment, appellant 
set out from his Landover, Maryland, home to perform 
personal business. He drove to his mother’s house in Cal- 
vert County, Maryland, picked her up and then drove 
her and his wife to their place of employment in Fort 
Washington, Maryland. He then returned home and 
changed clothes, donning his special police uniform. He 
was supposed to report for work at his special police duty 
post at 5:00 p.m., but he had several errands to run in 
the meantime. In the course of those errands he drove 
into the District of Columbia (Tr. II 23, 30). 


2In the interests of convenience, references to the transcript of 
the proceedings of May 28, 1970, will be designated “Tr. I,” while 
references to the transcript of the trial on June 10, 1970, will be 
designated “Tr. IT.” 


3 The record is unclear regarding the planned sequence of the 
errands and how many of them were in fact ultimately performed. 
Appellant intended to drive to Vienna and Falls Church, Virginia, 
to pick up the title to an automobile and some home mortgage 
papers. He also intended to apply for a new job with the Potomac 
Electric Power Company in the District of Columbia (Tr. II 23-24). 
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At approximately 11:00 a.m. Officer Joseph Brunner of 
the Metropolitan Police observed appellant driving west 
on C Street, Northeast, at an excessive rate of speed. 
Officer Brunner stopped appellant at the corner of 6th 
and C Streets, Northeast, and asked to see his driver’s 
permit and the motor vehicle registration (Tr. I 4, 6; Tr. 
II 7). Appellant produced his permit but had to go into 
the glove compartment to obtain the registration. From 
where he was standing, slightly back from the door on 
the driver’s side of the car, the officer saw the gun as 
soon as appellant opened the glove compartment (Tr. I 
4, 7; Tr. II 7). Appellant produced his special police 
commission and told Officer Brunner that he used the 
gun in connection with his job (Tr. II 8-9). He also told 
the officer that he was on his way downtown to pick up 
someone (Tr. II 13). Appellant was subsequently charged 
with carrying a pistol without a license. 


The Trial 


The Government's Case 


Officer Brunner, after identifying appellant as the man 
he had charged in this case, recounted that at approxi- 
mately 11:00 o’clock on the morning of April 28, he had 
seen appellant proceeding west on C Street, Northeast, 
in a 1970 Dodge. He stated that while in the 600 block, 
just west of 7th Street, in a 25 mile-per-hour zone, ap- 
pellant increased his speed to approximately 40 miles per 
hour (Tr. II 7). He stopped appellant at 6th and C 
Streets, Northeast, and during the course of events he 
observed a pistol, in a holster, inside the glove compart- 
ment (Tr. II 7). Appellant, turning the pistol over to 
the officer and producing his special police commission, 
readily admitted that the weapon belonged to his brother 
and stated that he used it in conjunction with his job as 
a special policeman (Tr. II 8-9, 11). The gun was identi- 
fied as a loaded eight-shot .22 caliber target pistol (Tr. 
II 8-9). Appellant informed the officer that he was on 
his way downtown to pick up someone (Tr. II 12-13). 
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He also told the officer that his hours of employment were 
from 5:00 p.m. until 1:00 a.m. (Tr. II 12). 

Officer Brunner related that a special police commis- 
sion authorizes the holder to carry on his assigned duties 
a weapon which has been issued by the agency by which 
he is employed and registered with the Metropolitan Po- 
lice Department (Tr. II 9). The officer’s investigation in- 
dicated that the gun in question, although operable, had 
not been so registered and that appellant did not have a 
license to carry a pistol (Tr. II 10-11). The officer also 
related that appellant’s assigned post was not an “armed 
post” and that under the terms of his commission appel- 
lant was not authorized to carry a gun at that particular 
location (Tr. II 14-15) .* 

At the close of the government’s case, appellant’s trial 
counsel * moved for a judgment of acquittal, arguing that 
the officer lacked probable cause to stop appellant’s ve- 
hicle and implying that appellant’s special police commis- 
sion entitled him to carry the gun in his glove compart- 
ment.* Although immediately denying appellant’s motion 
with respect to the issue of probable cause, the trial court, 
after studying appellant’s commission and the District of 
Columbia Code,’ expressed some initial hesitancy regard- 
ing the right of a duly commissioned special police officer 
to have a gun in his car. After reading McKenzie v. 
United States? however, the court denied appellant’s mo- 
tion (Tr. II 16-20A). 


+The officer indicated that he had not himself seen the official 
statement regarding this classification of appellant’s duty station 
(Tr. II 15). Appellant later admitted in his own testimony, how- 
ever, that in fact his assigned post was not an “armed post” and 
that he did not have to carry a gun while on duty (Tr. II 33). 


5 Appellant is represented by different counsel on appeal. 
6 See Tr. II 17, 19. 

722 D.C. Code §§ 3204 and 3205. 

$158 A.2d 912 (D.C. Mun. Ct. App., 1960). 
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The Defense Case 


Appellant recounted that on April 28 he had been driv- 
ing an automobile lent to him by his friend and co-worker, 
Alexander Graves (Tr. II 22). He recalled that on that 
date he had driven to his mother’s home in Calvert 
County, Maryland, and then back to his own home, where 
he had picked up his wife. He then drove both ladies to 
work in Fort Washington. Afterward he returned home 
and put on his special policeman’s uniform before start- 
ing into the District of Columbia to apply for a new job. 
Appellant was also going to run errands in Vienna and 
Falls Church, Virginia (Tr. II 23). His plans then called 
for his return to Fort Washington to pick up his wife 
and mother, who in turn were to take the car and go 
home (Tr. II 24). Appellant readily admitted that the 
pistol which he had placed in the glove compartment be- 
longed to his brother and that he had been using it on 
the job where he worked. He had used that weapon since 
February 1970 because the company for which he worked 
was short of guns (Tr. II 24-25, 30, 32). He later ad- 
mitted, however, that he did not have to carry a gun at 
his assigned post (Tr. II 33). 

Alexander Graves, appellant’s friend and co-worker, 
verified that he had lent his car to appellant so that he 
might run errands in Calvert County, Maryland, and in 
Virginia (Tr. II 35-36). 


The Post-Trial Motions and The Court’s Instructions 


At the close of the defense case, appellant’s special 
police commission was admitted into evidence for the Gov- 
ernment. Appellant’s renewed motion for judgment of ac- 
quittal was denied on the basis of McKenzie v. United 
States: ° 


*The trial judge had apparently studied the McKenzie case, 
supra note 8, during the luncheon recess (Tr. II 37-89). While 
he had earlier stated that 22 D.C. Code § 3205 was “very vague,” 
no such hesitancy was exhibited after his review of McKenzie (Tr. 
II 19). 
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Miss BROWN [defense counsel]: I want to make a 
motion for judgment of acquittal at this time. I 
think it is clear that that man was on his way to 
work. 

THE CourT: That is a question of fact. I read 
the Makenzie [sic] case. It is a question of fact 
whether he was, as a matter of fact, either on duty 
without deviation. That means before and immedi- 
ately after the period of duty. That is a question of 
fact. 

Miss Brown: In connection with the instruc- 
tions, could you read them the section dealing— 

THE CourT: Section 3205. She wants me to read 
Section 3205 in the instructions. 

Miss BANKS [government counsel]: Well, Your 
Honor, perhaps you would like to consider both re- 
quest[s], because I am going to ask you for some- 
thing of a similar nature also. 

THE CourT: It seems to me the interpretation of 
that is a matter of law. Makenzie has ruled. 

Miss BANKS: The Makenzie case ruled a man 
such as the defendant is not “a law enforcement of- 
ficer” as set out in 3205. 

THE CourT: They have ruled that these special 
police officers, commissioned such as the defendant, is 
[sic] not a law enforcement officer. 

Miss Brown: I felt they restricted it on the facts 
in that case. 

THE CourT: No. For the record, that is my rul- 
ing and interpretation of the Makenzie case and, 
therefore, he does not come under 3205. 

The Makenzie case does say that he is a special 
policeman appointed by the commissioner and that 
is how the man gets his job, and, he can only carry 
a gun while on duty or traveling without deviation 
immediately before or immediately after the period 
of actual duty. 

I will instruct the jury that the Government must 
prove beyond a reasonable doubt that he was not on 
actual duty or that he was not [sic] traveling in 
deviation as I have just read. That is as far as I 
think it is necessary to go on the explanation of 
$205. 
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Miss Brown: All right. 


* * * * 


THE CourT: Any other special instructions? 
Miss BANKS: No. 
Miss BROWN: No, Your Honor. (Tr. II 37-39.) 


Among the instructions given by the trial court were the 
following: 


Now, the specific charge here is that the defendant 
carried a pistol without a license. It comes under 
the statute more generally known as carrying a con- 
cealed weapon statute. 

Now, the essential elements of this offense are 
these: That the defendant carried, either openly or 
concealed, on or about his person, a pistol and that 
he, secondly, so carried the pistol any place other 
than his home, place of business or other land pos- 
sessed by him. Thirdly, that he was not licensed to 
carry that pistol. Fourth, that he intended to carry 
the pistol any place other than his own home, place 


of business or other land possessed by him. 


* * * * 


Now, we have testimony here in the case that the 
defendant was a special police officer at the time of 
the alleged offense. You are instructed that such an 
officer—a special police officer—may only carry a 
gun while on actual duty or while traveling before 
and immediately after the period of actual duty, be- 
tween his place of work and his residence. 

A special police officer has only that much excep- 
tion from the application of this statute regarding 
carrying a pistol without a license. I will repeat it. 
A special police officer may only carry a gun while 
on actual duty between his place of work and his 
residence. (Tr. II 43-44.) 


At the close of the charge to the jury, appellant’s trial 
counsel indicated that she did not wish the court to give 
any additional instructions (Tr. IT 44). 

It took the jury only twenty minutes to find appellant 
guilty as charged (Tr. II 45). 
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ARGUMENT 


I. A special policeman, duly commissioned by the District 
of Columbia, has powers limited by the terms of his 
commission and is not a “law enforcement officer” 
or “policeman” within the meaning of 22 D.C. Code 
§ 3205. 


(Tr. II 18-19, 43-44) 


Appellant argues that by law his special police com- 
mission makes him a “policeman” or “law enforcement 
officer” within the ambit of 22 D.C. Code § 3205 and that 
he was therefore empowered to carry a pistol, regardless 
of the circumstances or location—or that his special police 
commission ought to entitle him so to carry a weapon. 
We strongly disagree. Under 22 D.C. Code § 3204 no per- 
son is permitted to carry a pistol within the District of 
Columbia without a license. This flat prohibition, how- 
ever, is modified by 22 D.C. Code § 3205, which provides 
exceptions for some classes of individuals, including “po- 
licemen or other duly authorized law enforcement offi- 
cers.” Appellant’s contention that his special police 
commission places him within the “policemen”-“law en- 


10 22 D.C. Code § 3205 provides in its entirety: 


The provisions of section 22-3204 shall not apply to marshals, 
sheriffs, prison or jail wardens, or their deputies, policemen or 
other duly appointed law-enforcement officers, or to members 
of the Army, Navy, or marine Corps of the United States or of 
the National Guard or Organized Reserves when on duty, or 
to the regularly enrolled members of any organization duly 
authorized to purchase or receive such weapons from the United 
States, provided such members are at or are going to or from 
their places of assembly or target practice, or to officers or 
employees of the United States duly authorized to carry a 
concealed pistol, or to any person engaged in the business of 
manufacturing, repairing, or dealing in firearms, or the agent 
or representative of any such person having in his possession, 
using, or carrying a pistol in the usual or ordinary course of 
such business or to any person while carrying a pistol unloaded 
and in a secure wrapper from the place of purchase to his home 
or place of business or to a place of repair or back to his home 
or place of business or in moving goods from one place of 
abode or business to another. 
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forcement officer” exception of section 3205 flies in the 
face of law long settled in this jurisdiction. 

Under the authority of 4 D.C. Code § 115, special 
policemen** may be commissioned, subject to such gen- 
eral regulations as may be prescribed by the Commis- 
sioners of the District of Columbia. The Metropolitan 
Police Department has been charged with the ultimate 
responsibility for promulgating regulations governing 
special policemen. Those regulations are contained in 
Chapter XXXII of the Manual of the Metropolitan Po- 
lice Department. Among the more pertinent regulations 
is the following: 


Section 8. Firearms or other dangerous weapons 
carried by a special policeman on the premises for 
which he holds a commission must be left on said 
premises when such special policeman is not actually 
on duty. Firearms or other dangerous weapons car- 
ried by special policemen whose commissions extend 
to more than one person’s or corporation’s property 
may be carried only when such special policeman is 
on actual duty in the area thereof or while traveling 
without deviation, immediately before and immedi- 
ately after the period of actual duty, between such 
area and the residence of the special policeman. 
[Emphasis added.] 


The provisions of the Police Manual are incorporated by 
reference into 4 D.C. Code § 115. 


1 Appellant is not, and has never claimed to be, a special private, 
appointed without pay, pursuant to 4 D.C. Code § 183. 


22 By Executive Order the authority over such appointment and 
regulation was transferred from the Commissioners to the District 
of Columbia Council. Reorganization Plan No. 3 of 1967, § 402, 
1 D.C. Code App. (Supp. IV, 1971). 


33 The regulations contained in Chapter XXXII are printed on 
the back of appellant’s commission, which was issued to him on 
October 28, 1969. When appellant signed his commission on No- 
vember 12, 1969, he acknowledged that he had read such regulations 
and agreed to abide by them. See Government Exhibit No. 4, which 
is included in the record. 
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The District of Columbia Court of Appeals has long 
held that special policemen are not law enforcement offi- 
cers allowed to carry pistols without the restrictions im- 
posed by 22 D.C. Code § 3204. Indeed, a commissioned 
special policeman may carry his gun only while on duty 
as assigned or while traveling, without deviation, imme- 
tiately before and immediately after the period of actual 
duty, between his assigned post and his residence. Mc- 
Kenzie v. United States, supra note 8, 158 A.2d at 914. 

Appellant suggests, however, that this Court should 
change all that, arguing that the District of Columbia 
Court of Appeals has misconstrued the applicable law 
and that, with the increasing number of special police- 
men, “it is important that their needed law enforcement 
services not be lost to the city ...” (Brief for appellant 
at 4-5). In making his argument, appellant ignores the 
well-settled and long standing restrictions which have 
been placed upon special policemen in the District of 
Columbia. Such individuals are commissioned for the 
special purpose of guarding property and are not sub- 
ject to the performance of the general duties of a police- 
man in the ordinary sense of that term. Klopfer v. 
District of Columbia, 25 App. D.C. 41, 44 (1905). Nor 
has that principle been changed by statute. Congress 
envisioned the appointment of special policemen in 4 
D.C. Code § 115 “for duty in connection with the prop- 
erty of, or under the charge of” corporations or indi- 
viduals. Congress again scrutinized the powers of spe- 
cial policemen when it enacted 23 D.C. Code § 582 (a) 
(Supp. IV, 1971) as part of the District of Columbia 
Court Reform and Criminal Procedure Act of 1970, Pub. 
L. No. 91-858 (July 29, 1970). While that provision 
gives to a special policeman under some circumstances 
the same authority to make warrantless arrests as a 
public policeman, such powers are explicitly limited to 
“offenses committed within the premises to which his ju- 
risdiction extends, and [he] may arrest outside the prem- 
ises on fresh pursuit for offenses committed on the prem- 
ises.” [Emphasis added.] If the law is as appellant 
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claims and special policemen are law enforcement officers, 
embodied with all the powers of regular policemen, it is 
indeed strange that Congress so recently placed such 
limitations upon their arrest powers. We submit that 
such conditions are a recognition, or indeed a reitera- 
tion, of the earlier congressional enactment in 4 D.C. 
Code § 115. 

It is evident from such provisions that the role of 
special policemen is limited and that, by law, their au- 
thority extends no further than the premises to which 
they are assigned or for the protection of which they are 
commissioned.* Such limitations upon their authority 
would of necessity include their right to carry weapons.” 


14 Appellant’s commission provided that his on-duty locations were 
to be as follows: “Premises: Clients of the Agency [Star Security 
Agency] located within the confines of the District of Columbia 
and on file with the Metropolitan Police Department.” Thus he 
could lawfully carry his weapon within or upon any such premises. 
Apparently WOOK radio station was not such a place. See note 4, 
supra. 


15 We note that in enacting 23 D.C. Code §582 (a) Congress 
intended to codify existing case law, including Singleton v. United 
States, 225 A.2d 315 (D.C. Ct. App. 1967). See United States v. 
Dorsey, D.C. Cir. No. 24,578, decided July 13, 1971; H.R. REP. 
No. 91-907, 91st Cong., 2d Sess. 176 (1970). Singleton specifically 
incorporates and reaffirms McKenzie and the limitations there 
placed upon the carrying of pistols by commissioned special police- 
men. It holds: 


We are convinced of the soundness of this view and hold that a 
special policeman may arrest when he has probable cause to 
believe that the arrested person has perpetrated the crime of 
petit larceny on the merchandise of his employer. Our opinion 
in McKenzie v. United States . . . is not to the contrary. We 
there held that a special policeman, who was neither on duty 
nor on his way to or from his duty station, was not a police 
officer and could be convicted of carrying a concealed weapon. 
The corollary is also true, namely, that if he had been on duty 
or on his way to or from his duty station he would have had 
the right, as a police or other law enforcement officer, to carry 
the weapon. 225 A.2d at 316-317. 


Thus, when Congress codified Singleton, it also codified McKenzie. 
We submit, moreover, that this Court in United States v. Dorsey, 
supra, in acknowledging the authority of Singleton also adopted 
sub silentio the rule of McKenzie. Dorsey is thus dispositive of 
the very question raised by appellant. 


12 


Thus, while special policemen may carry their weapons 
while on duty at locations encompassed within their com- 
missions, they may not carry weapons at all times and 
in all places. It necessarily follows that the decision of 
the District of Columbia Court of Appeals in McKenzie 
v. United States, supra note 8, is a proper statement of 
the law, as was the pronouncement of that Court in 
appellant’s case. Franklin v. United States, supra. Ap- 
pellant, who was arrested six hours prior to his sched- 
uled hour for starting work as he was performing per- 
sonal errands, plainly does not come within the “law en- 
forcement officer”-“policeman” exception of 22 D.C. Code 
§ 3205.7¢ 


16 Appellant’s contention that the decision of the District of 
Columbia Court of Appeals was in conflict with this Court’s decision 
in Bolt v. United States, 55 App. D.C. 120, 2 F.2d 922 (1924), is 
without merit. In making his argument appellant implies that the 
conviction in Bolt was reversed because the deviation from Bolt’s 
direct route home had been considered illegal by the trial court. In 
fact, however the Court there found reversible error for several 
reasons, including the erroneous admission of highly prejudicial 
hearsay testimony, an illegal search and seizure, and the failure 
of the trial court to give a requested instruction to the effect that if 
the jury believed that Bolt had received the pistol in payment of a 
debt and was taking it home when arrested, the verdict should be 
not guilty. The portion of the opinion in Bolt upon which appellant 
apparently relies concerns this Court’s holding that the search and 
seizure were illegal. In that regard the Court noted that when 
an ordinary citizen obtains a pistol through purchase, or, as in 
Bolt’s case, in payment of a debt, it is for the jury to consider 
whether his indirect route home meant that he was not in fact 
carrying the gun to his residence. This is still the law regarding 
those who purchase pistols or obtain their possession through some 
other lawful means. Indeed, in all probability it is the law for 
anyone who transports a wrapped, unloaded pistol between his place 
of business or to a place of repair. It is certainly not the law, 
however, for special policemen carrying loaded pistols through 
the streets of Washington 

Appellant also claims that in view of the “vagueness” of the 
applicable law the trial court erred by instructing the jury that 
special policemen could carry their weapons only while on duty or 
while proceeding without deviation from home to their assigned 
duty station or returning home after being on duty. As a corollary 
he contends that the trial court erred by failing to instruct the jury 
sua sponte that it should consider the reasonableness of his belief 
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that his possession of the weapon at the time of his arrest was legal 
(Brief for appellant at 9-12). In support of his argument appellant 
turns to Texas for authority. We reject appellant’s premises and 
conclusions. 

Appellant’s claim that the law in this area is vague is premised 
upon a bench-conference comment by the trial judge as he studied 
22 D.C. Code § 3205, before he had reviewed the law as set forth in 
McKenzie v. United States, supra note 8. The comment was made 
prior to the luncheon recess (Tr. II 18-19) ; but after the luncheon 
recess, any questions regarding vagueness which the court might 
have felt had evaporated. While the law regarding the status of 
special police officers may be sparse, it is anything but vague 
regarding their right to carry firearms. We think it irregular 
for appellant to argue with specificity (and we submit, erroneously), 
that McKenzie is in conflict with a prior case, and then later to 
suggest that the case law is vague. Nor can it be said that the 
regulations which govern commissioned special policemen are 
vague. As we have noted elsewhere, appellant’s own commission, 
introduced into evidence during trial, contains the very language 
used in the court’s instruction. Appellant signed that selfsame 
commission and pledged that he understood the conditions imposed 
and would abide by them (see note 13, supra). Those regulations 
are most explicit, and in view of their definiteness, the trial court 
certainly did not err by failing to instruct the jury sua sponte 
that it should consider appellant’s understanding of the law and the 
reasonableness of his conduct. Nothing in appellant’s testimony 
bears out his argument that he felt his possession of the gun at 
the time of his arrest was permissible. While we maintain that 
appellant’s feelings are irrelevant, we also submit that the lack of 
factual support for even this position is further indication of the 
lack of merit in his appeal. 

Where a special police officer is charged with carrying a pistol 
without a license, it is certainly for the jury to consider whether 
there was a deviation in travel from his residence to work, or 
from work to his residence, and whether he had traveled either 
route immediately before or after his period of actual duty (as 
well, of course, as whether he actually had a gun). If the jury 
finds such deviation in either time or route, they cannot, in the case 
of a special police officer, then consider such issues as the officer’s 
good faith, intent and reasonableness. Those areas of inquiry have 
been precluded from jury consideration at least since McKenzie. 
As appellant indirectly points out, the jury is to consider the rea- 
sonableness of the behavior of an “ordinary” citizen charged with 
carrying a pistol without a license. Bolt v. United States, supra. 
No doubt the different treatment and indeed higher standard im- 
posed upon special police officers is due to the greater rights they 
have while on duty. In making the argument that the same instruc- 
tions should be given for both “ordinary” citizens and special 


[Footnote continued on page 14] 
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II. The trial court correctly denied appellant’s motion 
to suppress the pistol. 


(Tr. I 4-6; Tr. II 7) 


Appellant contends that there was no probable cause 
for Officer Brunner to stop him. Suggesting that the offi- 
cer’s testimony was “implausible” and “so difficult to 
believe” that it should not be given credence by this 
Court, appellant urges reversal of his conviction. 

We note initially that appellant has now challenged 
Officer Brunner’s testimony on no less than three prior 
occasions; a motions judge, a trial court sitting with 
jury, and the District of Columbia Court of Appeals 
have all rejected his argument. Indeed, appellant’s chal- 
lenge does not survive its utterance. At no time has 
appellant himself testified or adduced evidence that he 
was not speeding prior to being stopped. At both the 
motion hearing and the trial Officer Brunner testified 
that appellant was driving approximately 40 m.p.h. in a 
25 m.p.h. zone (Tr. I 4, 6; Tr. II 7). Appellant’s chal- 
lenge rests, as it did on his initial appeal, upon the sug- 
gestion that normal drivers do not suddenly increase the 
speed of their vehicles, particularly when police cars are 
immediately behind them. He suggests that Officer Brun- 
ner should have stopped him earlier (Brief for appellant 
at 12-13). In fact, however, Officer Brunner carefully 
explained that as appellant proceeded from the 1500 block 
of C Street, Northeast, toward the 700 block he had re- 
peatedly appeared as if he was attempting to increase 
his speed, but that he could not do so because of the 
traffic conditions (Tr. I 5-6). A close reading of the 
transcripts of both the motion hearing and the trial dis- 


[Footnote continued from page 13] 


police officers, appellant is hoist by his own petard. At one point 
he goes to great length to explain how special policemen differ 
from ordinary citizens (Brief for appellant at 4-7); he cannot at 
a later point claim that such officers must be considered on the 
same plane as the rest of the citizenry. The instruction given by 
the trial court accurately stated the law in this jurisdiction (Tr. 
II 43-44). 


15 


closes that the officer’s testimony was without inconsist- 
ency, nor does appellant assert any. Indeed, the argu- 
ment which appellant’s counsel advances here rests upon 
the unsupported conjecture that appellant knew that the 
police car was behind him, and upon the thinly veiled 
innuendo that the officer dissembled regarding appellant’s 
speed. 

In denying appellant’s motion to suppress, the court 
relied upon uncontradicted and unchallenged evidence. Its 
decision should certainly not be disturbed at this late 
juncture. United States v. Johnson, 327 U.S. 106, 112 
(1946). Nor is the officer’s testimony inherently incredi- 
ble. Compare Jackson v. United States, 122 U.S. App. 
D.C. 824, 352 F.2d 862 (1965). Appellant has offered 
no basis whatsoever which would justify reversing the 
rulings of two trial judges and of the District of Co- 
lumbia Court of Appeals, after full hearing, that he was 
lawfully arrested. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
RutH R. BANKS, 
C. Mapison B 
Assistant United States Attorneys. 
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Contrary to the Government's assertion, a duly commissioned 
special police officer is a law enforcement officer within the 
meaning of D. C. Code §22-3205, and there is no limitation 
on the exception of such officers from the application of D.C. 
Code §22-3204. 


In its efforts to counter appellant's argument that he is a "law 
enforcement officer" under Code §22-3205, the Government states in 
its brief that special policemen "are not subject to the performance 
of the general duties of a policeman in the ordinary sense iof that 


term" (Brief, page 11). This of course ignors the statement on the face 
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of appellant's commission from the Chief of Police, MPD, which told 
him that he was to perform "General police duties.'' Moreover, the 
Klopfer case, cited by the Government with not to the authority 

of a special policeman, is hardly a useful decision for determining 
criminal guilt under §§22-3204 and 22-3205. Klopfer concerned a 
civil law issue of 'a private watchmen's right to recover damages from 
the District for an injury suffered from a hole in the street. The 

case was decided in 1905 and the carrying concealed weapons statutes 
were not enacted until 1932. 

The very limitations which the Government would place upon 
the statute's application to other law enforcement officers is specif- 
ically applied by the statute to other excepted groups. Thus service- 
men are excepted only 'when on duty"; and certain other groups are 
excepted only when they "are at or are going to or from their places 
of assembly." No such limitation appears with respect to "duly 
appointed law-enforcement officers.'' Furthermore, the fact that 
special policemen are "policemen" or "law anepe cement officers" 
under the criminal law of the District is well established. United 
States v. Dorsey, D.C. Cir. No. 24, 578, decided July 13, 1971; 
Singleton v. United States, 225 A.2d 315 (D.C. Ct. App. 1967). 


Thus, any reasonable reading of the statute in issue confirms 


that special policemen, duly appointed by the Chief of Police, are 


law enforcement officers, and as such are exempt without limitation 


from D. C. Code §22-3204. 
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Contrary to the Government's assertion, the instructions 
of the trial judge constituted reversable error both in the 
inclusion of a standard contrary to the Bolt decision, and 
in the omission of a proper instruction on-intent, as estab- 
lished by this Court in Bolt and by decisions in the: Highest 


appellate courts of other jurisdictions. 


The Bolt decision by this Court is clearly relevant to the issue 


of a proper instruction concerning the circumstances under which a 
special policeman may legally carry a gun (assuming nen that 
§22-3205 is not an absolute exception as its Tengusse states). The 
Government's attempt to discredit the Bolt decision as authority upon 
which appellant may rely is ill conceived. As the Government's brief 
states, in Bolt: i 

1, ,.the Court noted that where an ordinary citizen 

obtains a pistol. . .in payment of a debt, it is for | 

the jury to consider whether his indirect route home 

meant that he was not in fact carrying the gun to his 

residence" (Brief, page 14, footnote 16). ; 

Surely special policemen, who are to be more trusted with 
guns than ordinary citizens, should have the same right to an indirect 
route to work when the issue involved is the Getenmanatin of criminal 

| 
guilt. The trial court, however, by its instructions, took this issue 
from the jury. By instructing in terms of the “without deviation, 
immediately before and immediately after" language -- which appears 
nowhere in the criminal statute -- the court took from the jury the 


opportunity to determine an issue that Bolt indicates should have been 


within the jury's province. 


Moreover, appellant's trial counsel can hardly be faulted for 
not objecting to this portion of the court's instruction after it was 
given. As the Government's brief demonstrates (page 7), the issue 
of such an instruction was discussed in some detail at a bench con- 
ference before the court charged the jury. Defense counsel requested 
an instruction in the form of the exception statute §22-3205. The 
court refused, stating his intention to instruct in accordance with 
McKenzie, Defense counsel objected, indicating that she felt that 
McKenzie's application was limited to the facts of that case. The 
trial judge responded "No," and stated finally that he would instruct 
in accordance with his interpretation of McKenzie -- that the special 
policeman's legal right to carry a gun existed only while he was on 
duty or traveling without deviation immediately before or immediately 
after the period of actual duty. Thus with regard to this prejudicial 
instruction from the trial judge, the issue was raised, discussed and 
ruled upon in such a fashion that any subsequent objection by defense 
counsel at the conclusion of the charge would have been little more 
than an empty gesture. a 

In answer 'to appellant's contention that the trial judge should 
have instructed on legal intent in possessing the gun, the Government 
merely states that it rejects appellant's "premises and conclusions, "' 


but offers no argument to support such rejection (Brief, page 14, 


footnote 16). In view of the law in this jurisdiction as delineated by 
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this Court, as well as the established law in other jurisdictions, the 

Government's out of hand rejection will not suffice as legal argument. 

The Bolt case clearly stated with regard to the D. Cc. gun eestatee that: 
The mere fact that [the defendant] did not go ea 
immediately after receiving the revolver, while 2 


circumstance to be considered by the jury, was not 
conclusive on the question of his intent. All the 


law requires is good faith, and, if the conduct of 

[the defendant] was consistent with such a theory, 

the law was satisfied."" 55 App. D.C. at 121. 

Moreover, the jaw in at least two other jurisdictions confirms 
that when a duly appointed officer (having certain rights anion than 
ordinary citizens with respect to carrying weapons) is charged with 
violation of a carrying-a-weapon statute, his honest belief, or reason- 
able intent, in carrying the gun must be an issue predented to the 
jury. See Rogers v. State, 19 Ga. App. 751, 92S. E. 230 (1917); 
Barnett v. State, 89 Tex. Cr. R. 45, 229S.W. 519 (19213 and pie 
cases cited at pages 10-12 of appellant's opening brief. . 

On the matter of intent, the COTES brief makes one 
allegation of fact which is insupportable. That statement appears on 
page 15, footnote 16, and states that appellant's testimony does not 


show that appellant felt at the time of his arrest that his possession 


of the gun was lawful. On the contrary, appellant's uncontridicted 


testimony was that his employer knew of his use of the gun and 
never objected. Indeed, appellant's belief that he legally carried 


the gun was confirmed by the testimony of the arresting officer (a 
| 
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Metropolitan policeman). The officer testified as follows concerning 
the circumstances of arrest: 

I asked him was this the weapon he used on his job 

and he said that he used this gun and it is not his gun, 

it is his brother's gun, but he used it in his work. 


He said that his boss knew about it. (Tr. 9). 


* * 


..He said that this is his brother's gun but he used 
it in his employment. (Tr. 13). 


* * * 
Question (by defense counsel): . . . You did verify that 


the defendant had a commission from the Police Department? 


Answer (by the officer): Yes, mam'm, to carry a gun. 
(Tr. 13). 


The foregoing evidence, from both sides of the case, establish 


that appellant's belief at the time of his arrest was that his possession 


of the gun was legal. His further testimony that his commission as a 


special policeman was automatically is sued without any tests being 
required of him further substantiates his unawareness of the criminal 
law pitfalls inherent in his possession of a gun as a special policeman. 

The statute itself, §22-3205, as the trial judge noted, is cer- 
tainly vague (Tr. 19). In addition, the case law in the lower court, 
i.e., the McKenzie decision, to the extent it has application to 
appellant's set of circumstances, is contrary to both the Bolt decision 
by this Court and to well reasoned decisions elsewhere involving the 
guilt of special officers under gun statutes. Rogers, supra, and 


* Barnett, supra. 


=o 


For the reasons set forth above and for those stated in 
appellant's opening brief, this Court should reverse the conviction 


or remand this case for a new trial. 


Respectfully submitted, 


Robert S. 

Attorney for Appellant’ 
{Appointed by this Court) 
Reavis, Pogue, Neal & Rose 
1100 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


September 13, 1971 
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Division, Office of the United States Attorney, United States Court 
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